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if Z yfrm in yoitr position, I would turn ovor 

thnt wholo foldor to hor. Thoro's nothing in 

« 

it thnt %#ouId hurt you, but that'a up to you. 

Ny suggoction would bo that thoro'a 
nothing in it — Z think I was askod to chack 
tOK thst purposs. Z'n going to rstum that 
foldsr of pbpors to you. 

Hh. STECIIELt Yas, sir. 

TRZ COURTt You go over than yourself 
again and if you find — if there is anything 
you really object to — 

HR. STECHCLt We fear for the safety 
of various people named in there, in light of 

i 

the defendant and hls associates. 

As a result, the FBZ doesn't make a 
poliey of tuxning over names of informants. 

TRE COURTt There are so many other papers* 

Z looked at, that are nothing. 

MR. STECHCLt We are satisfied that the 
Court is satisfied. 

TRE COURTt Z'm satisfied. 

HR. STECKELi That's why Z'm a little 
pussled that Mrs. Piel can persist in allegations. 
TRB COURT: She is oorrect that Z nevar 
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DEFKNDANT*S WOTICE OF MOTION 


UNITED STAT23S DISTRICT COURT 
EA 8 TERN DISTRICT QP N£M YORK 


U.8.A.« 


•flCAinst- 


lioricE OF Monow 


FRB) PERlfARDSZf 


Dsfsndsnt. 


PXJSASE TAKE HOTICE that the dafendent Fred Fernandcs 
wlll preeent the ettaehed notion for a hearing and to dlemlse 
the indietment to tbe Honorable Jaek B. Veineteln at 9:30 A.M, 
on Friday» July 13« 1973. 


Datedi 


Hew Yorkf He« York 
July 11« 1973 


Y0UR8« 


ELEAHOH JACKSOII PIEL 
Attorney for Defend-int 
36 Weet 44 th Street 
Hew York, Ne« York 10033 


TOi 


RQBERT A. MORSE 

Unlted Statea Dlatriet Attomey 
Eaatem Liatriet of IIcw York 
285 Cadnun Piaza Saat 
Brooklyn« Hew Yora 11201 


J 


I 

( 
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defendant's motion for hearinss and 

TO DI3IISS IIPICTMENT 

UNITH) STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

[S«me Tltle] 

Dtfendent Fred Femendei noves the eourt for the following 
rellefi • 

I . 

!• A heering on the issue of continuing surveillanee of 
the defendant end defendant's eounsel fron 4 prriod from sooe 
time in I 965 through the presentt with particular reference to 
the evidenee end the kind of evidenee obtained through such 
surveillance* ineluding but not limited to eleotronie 
survcillanee» by the United States Oovernment or its agents 
including the VOiite Rouse» the FDI* the CIA or any special 
agency set up to report on the activities of "subversives” or 
otherwise. 

2* A hearing on the issue of the whitenings placed upon 
Exhibit "N" 4t the last trial to determine who sltered such 
exhibit and for whst purposOf as referred to the opinion of 
the Court of Appeals of Mey 23« 1973. 

3. A hesring on the issues of the persons present in 
the bank on Deeember 24 4 1970« and as to whcre 4 list of any 
such persons made 4 t the time by the police» FDX and bank 
officials might be and also on the issue of the disappearance 
of Exhibit " 0 " 4t the seeond trial (4 list of nine persons) 

4nd Exhibit "F" (4 disgram) frcm the first Bruchhsusen hesring. 
4S referred to in the opinion of the Court of Appemls of Nay F3. 
1973. 


Defendant's Motlon for Hearlngs and 
to Dismiss Indictment 


AA-6 


4, The production by the Oovernment of wltneas Anthony 
Benjamin for interview with defense counsel as referred to In 
the opinion of the Court of Appeals of May 23 > 1973* 

5, A dismissal of the indictment based upon the 

continuing unfair tactics of the Oovernment to be more 

particularly developed at the hearing on (1) (2) and (3) above, 

* # 

6, The production of the original negative of the 
surveillance fllm so that defense counsel may peruse and make 
film enlargments of same or other use in preparation for trlal. 

7, Por such other and further rellef as is meet and 

* / 

proper in the premises. 

Dated: New York« New York 

July 11, 1973 

YCXJRS, 

ELEANOR JACKSON PIEL 
Attorney for Defendant 
36 West 44th Street 
New York, New York IOO36 

I 


TO: ROBERT A. MORSE 

U.S. District Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 


I 
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AFFIDAVIT OF ELEANOR JACKSON PIEL 
IN SUPPORT OF MOTION 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

[Same Tltle] 

STATE OP NEW YORK ) 

COUinY OF NEW YORK ) 88 : 

ELEANOR JACKSON PIEL, being daly 8 worn depo^es and says: 

I djn the attorney for Fred Fernandez havln,^ reprccented 
hlm contlnuously from aome tlme In the Bummcr of I967. I moke 
thla affidavlt in aupport of a motion for disclosure of 
aurveillance information and for diemisaal of the indictment. 

I contend that the indictment in the inatant case must 
have becn based on illegal electronic aurveillance never dis- 
closed to defendant or his counael. I further charge that the 
Oovernment* has Joined with authorities of the State of Ncw York 
in a long eampaign of harrassment of the dcfendant and that thc 
Oovernment has suppressed evidence in the instant case in an 
attempt by any means whataoever to deprive the defendant of his 
freedom. I request the aid of this Court and its discovery 
procedures in order to make a matter of record what I believe 
to be the truth. 

This Dotion is oade after three prior trials of this 
defendamt on the instant bank robbery charge. Zt is based upon 
new material and information which came to counsel out of 
cumulative disclosures of abuses of power in the executive 


Affldavit o£ Eleanor Jackson Plel 
in Support of Motion 
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department of the Federal Oovemment involvlng the uee of 
electronle aurveillanee and eurreptitious entry (burglary) 
against pereons held by officiale to be euapect of "radicaliem" 
and "dialoyalty"* ineluding in partieular peraone dealgnated aa 
"Black Panthera". Preaa .reporta of miaconduet of thia nature In 
relation to the inatant proceeding go back to 196? (the Johnaon 
Adminiatration) and come forward to the atill incoeiplete 
diacloaureaa in conneetion with the Watergate epiaode, of the 
organitation by the preaent Adminiatration of a "Vhlte Houae 
Special Inveatig^itive Unit” that made extra-legal calla upon 
the reaourcea of the Department of Juatice and of the Treasury, 
on the Federal Bureau of Inveatlgation and the Ccntral Intelli- 
gence Agency for purpoaea of harraaaing peraona incurring the 
diaapproval of Adminiatration officials. In order to aet forth 
the background of theae chargea, I have prepared a recltal of 
events involving my client, Fred Fernandez» and hia prosecutlon 
by State and Federal officials commenclng with my own involve- 
ment with him aa hia counsel in the summer of 1967. 


The Anarchv Indlctment 

I originally met Fernandet in the detention quartere of 
Special Term Part XII of the New York Supreme Court in Brooklyn 
some time in July, of 1967. I had been asked by Mrs. Caroline 
Davidson* an associate attorney for the Legal Aid Society, to 
represent Fernandes who at that time was being held on $ 20,000 
bail on a charge of anarchy and conspiracy to commit arson in 
the third de^ree P.L. $$ 223 * 380 (a) and an indictment therefor 



L 


Affidavlt of Eleanor Jackson Plel 
in Support of Motion 
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by a Queena County grand Jury. Fern^des had been arreated on 
thla charge on June 21, 1967, and held In Ja5.1 on $20,000 ball, 

Upon my application, Juatice J. Irwin Shapiro reduced the bail 
to $3,000. Fernondes poated bail and waa freed from cuatody. 

Vith the exception of certain ahort periods of tlme to be set 
forth, infra . until he waa arreeted on the inatant bank robbery 
charge on February l8, 1971* the defendant wae a free man. In 
July of 1967, Fernandes himself retained me to repreeent him 
on the anarchy chargea and on another caee in the etate dourt, 

The other caee involved an arreet on May 27* 1967, for die- 
orderly conduct; Fernandes had been paroled on that caee pending 
trial (to be discuseed infra ). 

At the time Z brought on the bail reduction motion my 
attention was called to the extraordinary prese P*-mandes and 
the 15 othere arrested at the eame time received, Hie arreet 
was a headline etory in the New York Post and the Daily Newe . 
Pror.lnent stories appeared in the New York Timee and the Long 
leland Prees .^ Femandes was described as cbnnected with the 
Revolutionary Action Movement (RAM "dedicated to the oyerthrow 
of the capitalist system in the United Statee by violence if 
necessary". District Attorney of Queens County Thomas J. MacKell 
was said to have acknowledged that much of the evidence on which 
the indictments were based had come from police underrover agents. 

The Diilv Kews story (Exhibit "B") stated that "In 

1 A sample of the news stories are attached as Exhibits ''A", "B", 
"C" and "D". 


Affldavlt o£ Eleanor Jackson Plel 
In Support o£ Motlon 
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Congreaslon^ teatlmony FBI Dlrector J. EdgAr Hoover recently 
tabbed RAM jia a highly secret all-negro, Maurxlat-Lenlnat, 

I Chlnese Communlst-orlented organizatlon which advocates guerrilla 
warfare to obtain tts goala*'*!. Ihe story went on to say: 

"Hoover charged that Stockeley Carmichael, a leading black power 
figure had given "assistance and guidance" to a Max Stanford, 
identified as RAM's field chairman, in forming a Black Panther 
Party tn New York Ctty". 

Intervention of the Whtte House by way of tnqutry concern- 
ing the arrests was rcported tn the New York Timps (Exhibit "C") 

I and inquiry from both the White House and the FBI was r<*ported 

In the Long Island Press (Exhibit "D"). Moreover the Times 
reported that the RAM group had been under surveillance by the 
pollce since July, I963. 

Counsel for the defense flled motions ehallenging the 
indietments particularly on the anarchy charges, which aecused 

I 

the defendantsof advocating the overthrow of the United States 
government. In January, I968, a supereeding indietment was 
filed against Fernandei and the others (Queens County Indietment 
No. 134-68), limiting the anarchy charges to advocaey of the 
overthrow of the government of the State of New York. In March 
I I brought a proceeding on behalf of Fernandet in this Court 

tt . 

(later transferred to the Southern District) requesting a three 
Judge eourt to declare the anarchy statutes of the State of New 
York ("Oitlow" Statutes) unconstitutional and to enjoin the 
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in Support of Motiot; 
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■tate proceedings. A three-Judge court diaBiised the complaint. 
Pernandeg v. Mackell 288 P. Supp 348. The United States Supreme 
Court noted probable JurlBdiction In December, 1968. After 
three full oral arguments the court finally, on Pebruary 23, 19*^1 > 
affirmed the District Court'a dismiasal of the complaint. 

Saauels v. Mackell 401 U,S, 66, 

During said arguments, however, Prederick C. Ludwig, 

Assistant to District Attomey Mackell stated that law enforce- 
ment officers had infiltrated the RAM group "thoroughly' (See 
Exhibit "P" attached). Upon motion of defendant Pernandei in 
the State Supreme Court (Queens) after Pebruary, 1971 > it was 
revealed that there had been electronic suweillance of defend- 
ant Pemandei in the months before the indietment or before 
June 20, 1967. No transcripts were turned over to defense counsel. 
I do not know to what degree electronie surveillance of 
Pernandet oceasioneu hia indictment for anarchy. On February l6, 
1973 > the anarchy caae was dismissed by Justiee Albert Boseh 

upon Fernandei* motion to dieaiei for failure to proeeeute. See 
Wew York Daily Newg itory (EXhibit "K"). I 

^ The Diiorderly Conduct Arreet of 
Mav 27. 1967 

Vhen Femandei retained ae on the anarehy ehargei he also | 

I 

retained me to repreeent hiB in the dieorderly eonduet eaee j 

(P.L. 5 722 (3) Quecni County Criainal Court Wo, A2765)* the ^ 

arreit in whieh preceeded by nearly a Bonth hic arreet in the ; 
anarchy eaae. ' 
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Before a trlal on that charge took place, on October 3» 

19^7» Fernandes was Indlcted by a Queens County grand Jury for 
the crimea of aaaault in the aecond degrce and reaiating arreat 
both new chargea arialng out of the aame facta aa the disorderly 
conduct arreat on May 27, 1967. (P.L. 55 242, I85I, Ind. No. ; 

1725-67). 

On November 17, I967, Pernandet waa convicted of the dls- 

i 

orderly conduct chdurge in the Queena Criminal Court and on 
December 6, I967, aentenced to 90 daya in City priaon. Thls ! 

I 

conviction waa reveraed on December 6, I968, by the Appellate 
Tenn of the Suprerae Court, which ordcred a new trial. Pernandez 
waa tried again and convicted on March I6, 1970, and that 
conviction waa again on October 20, 1970, reveraed. This tlae 
the Appellate Court acquitted Fernandea of the charge by 



\ 

I 

I 

I 


expreaaly atating "Defendant'a guilt waa not eatabliahed beyond 
a reaaonable doubt". 

Deapite hia acquittal of the chargea on the aame facts In 
the diaorderly conduct caae, and deapite two proceedings (Artlclc 
78) in the State Supreme Court, Appellate Diviaion, an attempt 
to appeal the caae to the New York Court of Appeala and a 


petition for certiorari in the Supreme Court of the United Stater 
baaed on the contention that a aecond trial on the aame facta, 
thia time for aaaault and reaiating arreat, would conatitute 
double Jeopardy, Pemandes waa denied all extraordinary rellcf 


[Counael'a Note: 

Thia in«.ictment waa finally diamiased by the Appellate Divlaion. 
SMond Department on December 3, 1973, the day before the tn- 
dictment^vaa dimiaaed in_thl8_caae. See People v. Fernandes. 
A.D.id (December 3, 1973).) ^ — 





! 
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In Support of Motion 
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anu brouj^t to tri&l In the State Supreme Court in Queene In 
July» 1972» (Queens County Indictnent No, 1725-67). One Jury 
before Justlce William 0. Oiaccio waa sworn and then after 
opening statements, diAcharged upon motion of ihe District 
Attorney over the objection of defenae eounsel. A second Jury 
eonvieted Femandes of assault second-degree and resisting 
arrest. A sentence of four years in the state penitentiary was 
meted out to Fernandes by Justiee Oeorge J. Balbach on August 30» 

1972. [Counsel's Note: Conviction reversed December 3» 1973. 

See Counsel's Note on previous page.] 

Assault and Possession of Dangerous 
Weaoons Arrest of September 5. 19*^8 

On September 5, 1968, Fernandez was arrested on a charge 
of assault in the 2nd degree and possession of weapons and 
dangerous instruments (P.L. §$ 120.05, 265.05; Queens County 
Ind. 1849-68). He was released from custody on $5,000 bail and 
initially represented by another lawyer, Arthur L. Mass. The 
month of October saw a great deal of publicity, mueh of it 
originating in the Queens County prosecutor's office connecting 
this Fernandes ease to the New York City mayoralty election of 
that year. (See Exhibit "O" and "H"). Fernandez was remanded to 
Jail pending trial. His lawyer (Mass) ordered to an immediate 
trial in the midst of the publicity, sought removal to this 
Court pursuant to 28 U.S.C. 1443 et seq on or about October 28, 
1969. Judge Anthony J. Travia remanded the case to the State 
Court on November 3, 1969* 

Acting on behalf of Femandez, in concert with Mr. Mass, 


s 
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In Support of Motion 


AA-14 


I applied to the Appellate Divlaion of the Supreme Court, Second 
Department* for an order ataying that trial on the ground 
of the prejudicial effect of the publicity which atressed 
Fernandez' relationship with "Black Panthera" and aa a "black 
Dilitant". I secured a teoporary stay of the trial on Novejiber 
3* 1969« [Election Day was Noveober 41. After a conference with 

the court between oyself and a repreaentative of the District 
Attorney'a office» it was agreed to postpone all the Fernandez 
casea in Queens County until March 5, 1970. 

On Deceober 9* 1970, the case caoe to trial before a Jury 
and Justice Anthony Livioti. I then again represented Fernandez, 
Mr. Maas having withdrawn. At the end of that day, the indic ’jnent 
dismissed for failure of proof, and the Jury was discharged. 

The Bank Pobbery Charj;e--Three 
Triala and a Foarth Trial 
Pendlng Before Thls Court 

Fernandez was arrested on February 18, 1971, at 7:35 A.M, 
in his own home in Queens at 94-17 3Pnd Avenue, East Eloharst, 
by FBI Agent Lawrence Sweeney in the coopany of four othcr FBI 
agents and charged with violation of 18 U.S.C. § 2113 (a) and 
(d) (bank robbery), alleged to have taken place at 2 P.M. on 
December 24, 1970, at the First Federal Savings and Loan 
Association at 44-04 Kissena Blvd., Fluohing, Queens. I was 
called by his mother, Mrs. Violet Pernandez, wlth whom he lived, 
on the oorning of February 18, 1971, and agreed to represent hio 
at his arraignoent before Federal Magistrate Max SchiffoajT. That 
hearing took place in the early afternoon in the Federal build- 
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I Ing at 225 Cadsian Plasa Eaat. At the time of the ajrralgnment, 

I Deputy Unlted Statea Attorneyi Lawrence Solcher told the 
I Moglatrate that Fernandet wae under indlctment for anarchy and 
U arson, that he waa a Black Panther member of the Revolutionary 
Action Movement (RAM)i waa a "trigger man" for the group and 
that he (Soicher) had information that Fernandez had participat- 
ed in the robbery in order to Join other RAM membera (Herman B. 
Ferguaon and Arthur Harria) in Algiera. Soicher alao aaid that 
Fernandez waa dcuigeroua and violent and that the government had 
a atrong ca8e» including eye witnesa identification ^igainat 
Fernandez. Soicher demanded $300,000 bail. (See Exhibits "I" and 
"J"— stories in the Long Istand Preea and the Wew York Tim(? s 
on February 19* 1971). ^ail wae eet by the Nagietrate at $100,000 
and Fernandez haz beer. continuouely in cuetody sinee February 16, 
1971,. 

At that.timey aa I was later to learn at the first trial, 
no eye witness had identified Femandez. Ronetheless, although 
Fernandez was in eustody and avallable to be put in a lineup, 
the FBZ agent, Lawrence Sweeney went bcfore a grand Jury on 
February 25 $ 1971, to present other testinony on which an 
indietment was secured against Fernandez. Later, on March 2 , 1971 
a Fernandez "mug" shot, along with an "impermissibly suggestlve" 
array of other blaek persons (so found by the Court of Appeals, 
^36 F. 2d 642), was shown to four (U) bank employees (according 
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2 

to Sweeney's testlmony B 112, 117, 119» 121). 

Despite three triala, two (2) hearlnga .prior to trial, and 
numeroua hearinga during the courae of the last trial, there 
haa been no evidence discloaed by the Oovernment aa to how the 
FBI were led to the arreat of Fernandea in his home In the early 
morning hours of Pebruary 18, 1971, 56 daya after the bank 
robbery, The prosecution's crucial eye-wltnesses at the trlal 
placed the bank robber, supposedly Fernandez, in a dlfferent 


position from where the bank robber depictcd in the survelllance 
film and matched to the Fernandec mug shot by those same 
witnesses was plainly shown by the survelllance fllm to have 
been stationed during the robbery. This conflict in the evidence 
offered by the oovernment was established only at the third (3rd) 
trial after the defense produced the entire surveillance film 
for viewing by the court and Jury. The conflict in the evidence 
thus demonstrated was obscured, however, owing to the fact that 
the eye-witness placement of the defendant marked on a d iagr am 
at prior trials had been whitened over while this significant 
document was in possession of the prosecution in between the 
second and third trials. This tampering with the evidence has 
been plsoed before this Court for review and consideration before 
this fourth trial proceeds. 

Z now recall a conference in May or early June 1971, in 


Keferences to the various trlals and hearlngs are as follows 


B for Bruchhausen hearing and trial, C for Costantino trial, and 


T for Travia trial followed by page number. 

s 
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tha offiee of Peter Schlam, the Government aaalatant who tried 
the Fernauxles caae twice in the aummer of 1971. Schlam had said 
he would turn over to me all exculpatory material. This was to 
have ineluded FBI 30? reports on Arthur Teare, another black, 
who had been arrested as one of the four bank robbers involved 
in the Decembwr ?4« 1970 • robbery. The case against Teare was 
dismlssed on grounds of misidentlficatlon prior to the arrest of 
Fernandes. Schlam asked me if Z thought the case against 
Fernandes was a political case- — and if I thought Fernandec was 
being prosecuted because of his association with the ”Black 
Panthers”. I said that Z thought the prosecution against 
Fernandes was politiCcilly motivated. He said that such an Idea 
was ridiculous. I did not think more about that aspect of the 
case until recently. 

Parenthetically» during the period from 1967» to somc tlme, 
Z believe^ in 1970, Anthony Lombardino was an Assistant Dlstrict 
Attorney in the office of District Attorney Thomas J. Mackell. 
Some time in 19^9» or 1970, Mr. Lombardino Joined the staff of 
United States Attorney Edward Neaher as Chief of the Crimlnal 
Division, Subsequent to the first two trials of Fernandec on 
the bank robbery charget in June and July, 1971, Lombardino, 
moved back to District Attomey Mackell's office as Chief of 
the Rackete Bureau. Lombardino was the Chief of the Crimlnal 
Division during the two Fernandez trials on charges of bank 
robbery in 1971, and octively participated in the trlals, 
eupervising Assistant United States Attorney Peter Schlam who 
tried the cases for the Oovemment. Bascd upon Lombardino's 
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b«u:kground In Mackell*a office, I believe It ia logical to 
aaaert that Lonbardino waa privy to all the infonn<ition gleaned 
on Fernundes in the atate jind federal inveatigatory filea. 

Theae clrcumatiineea can now be aeen to be relevant. At 
the firat trial before Judge liruchhauaen, after Agent Eweeney 
hid testifled, the following colloquy took place: 


MRS PltX; Prior to thia wltnes3--Ju8t at this 
moaent I had cisked for the 3SOO naterial wlth 
regard to thta witneaa and I hear.Kr, Locaaardino 
aoy we con't give it oll to her. ^ 

1 would 11 ke to nake demond of tho Qovera-nent 
for all of the § 3^00 materlal having to do wlth 
Mr. Sweeney's Investlgatlon of thla case. 

rj?. SCIILXM; Your Honor, the Qoverrcnent has 
turned over a great bulk of atatementa whlch 
Mr, .^weeney haa mode in the course of hia 
investigation. 

There is abrclutelv nothin: which If bein-:^ with - 
l ej.'j vrc:\ ; >iol. 1 r:...he tnav representiClon 
to 7oar ..cr.or . ^Lruphasie Eupplluu) 

tT.:- , PliX: I only hear what Mr. Lombardlno saia, 
whlch ia "V.e can't give everything to her", 

THE COURT: You have everything now, occording to 
the statexent. 

IIRS, PI£L: Could I have a liat of it ao I con be 
aure I have what I oa auppoaed to have? 

KR. SCHLAt4: Zt haa been turned over to you. 

(the following occurred In open court): 

THE COURT: All rlght, proceed. You ore overruled 
on It. (DT 746-747). 


3 I hod heard Mr. Lombardlno oddress ihit atatement to 
Mr. Schloffl at the vtry mooent Z oaked for production of the 
3600 material. 
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At the aecond trljl before Judgc CoatantlnOf Sweeney atated 
on croaa-examlnation that he had teatifled before the grand Jury. 
The minutea were thereupon produced (C 149). On appeal, the 
Oovemfflent aaeerted» In a brief algned by the Uhited Statea 
Attorney Robert A. Morae and Joined in by aaalatanta David 0. 
Trager and Howord J. Stechel* that "the failure of the Oovernfflent 
to turn over the Orand Jury ninutea at the firat trial vaa 

inadvertent" (Reap. Br. No. 71-?129» P. 21). Court ia 

aaked now to reckon vith the plain inference thit, if the failure 
to turn over the grand Jury minutea vaa "inadvertent"« then 
there muat have been other oaterial in Sweeney*a file that 
Lofflbardino waa referring to that "we can't give...to her (defenae 
eounael)”. 

In ita eagerneaa to aecure a eonviction the OovernDent haa 
changcd and whitened ifflportant exhibita already referred to 
whiehf if not tampered with* eould be uaed for impeachment of 
witneaaeak Thia eonduct haa been termed by the Court of Appeala 
"an inexeuaable breach of the duty of counael to keep exhibita 
left in their euatody invioiate ao long aa there ia any 
poaaibility of need for their reuae" (Slip opinion of May 2J» 
1973» P. 3721). The Oovernment haa further kept counael and the 
court in the dark aa to "what haa happened to che liat of 30 
peraona in the bank at the time of the robbery and the liat of 
nine made up by agent Sweeney in the courae of the firat trial" 
See 456 P. ad 643 n 4" (Slip opinion of May 23» 1973» p. 3723). 
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After the reveraal on February 24, 1972, of the flrst 
convlctlon of Fernandes by the Court of Appe^ls, the Oovcrnsicnt 
did not move promptly to aet the Cdse for trijQ. Defense counsel 
H jirj^ued on the second appeal that the time period between Mj,rch 
17, 1972, (the day the remittitur was flled) and November 6, 

1972, (more than nix months) prejudlcally deprived Fernandez of 

I a speedy trial. The Court of Appeala ruled againat hia 
contention. 

In that interval, however, the Ooverrrnent waa not idle. It 
eonvened a new grand Jury to investigate the instjint caae despite 
the fact that Femandez himself, hod been indleted and tried 
twice on the charges. Sumaoned before that grand Jury to glve 
teatimony were Jerome Reide and Horaon Uoward, both convicted of 

I the crimea of bank robbery in connection with the saae charges 
against defendant here. Reide haa been held in contempt by 

Judge Walter Bruchhaueen for hia failure to teatify and that 

4 

case is presently on appeal. The Oovernment also summoned 
others before that grand Jury including persons who were cell 
mates of Femandes while in custody. Joseph Vitalc^ a convicted 
bank robber who admitted to at least nine (9) robberies,was 
such a witness before the grand jury. Momentarily, in the last 
trial, the Oovernsent intended to call him as a witness against 
Fernandes) the Oovernment, however, decided otherwise (T 738)* 

— an the mail of July b, 1973» I have reccived a copy o^ an 
affidavlt aoparently signed by both Reide and Howard detalling 
the evcnts cescribed conceming what happened to them between 
Fernandes' two trials (Exhibit "0"). 
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Also prior to trl&l before Judge Travla, defense counael 
Doved the production in court of all eleetronic surveillance of 
the defendant Femandes. Howard J. Stechel, the Aeaistant United 
Statea Attorney, told the eourt that there was none to hls 
knowledge and the court mode no further inquiry. 

The Oovernmentf further* has prevented defenee counael 
from meeting with or having eontact with one of the four bank 
employeee who tigned hie name on the back of the ”mug Bhot" of 
Fernandes shown at the bank on Karch 2» 1971— one Anthony 
Benjamin who apparently is on probation from a state court 
ccnvietion at the present time (See slip opinion May 93 » 1973» 

P. 3723). 

Additional facts important to this reeital are as followsi 

My law officeSf in Suite 1212 at 36 West 4^th Street, have 
been burglarised twice sinee I cosmeneed representing Femandes 
in this bank robbery ease. At the timc of both burglaries 1 
shared office space with two other lawyers, Patrick M. Wall and 
Thoaas D. Edwards. (Patrick Wall continues to oceupy the spaee, 
Mr. £dwards» no longer a co-tenant» is now Chief of the Crlminal 
Division of the United States Attorney's office« Southern 
District of New York as of June 15» 1973). On^occasion the 

burglaries were reported to the Bar Building msnagement and to 
the IBN Leasing Corporation since on each occat-ion a typewriter 
leased by Mr. Edwards and Mr. Wall was taken. The dates the 
reeord reveals of the burglaries were Ncvember 29» 1971» and 
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May 10» 1972. I had no tvidence to show that my files vere gone 
into on either oceasion, but I ean offer no evidence to the 
eontrary» either. 

On the saffle doy that the Court of Appe&ls filed its opinion 
reversing Fernandes' convictlon after a third trial« May 23t 
1973» there was published in the New York Tlnes a statement by 
the President of the United States on allegations surrounding 
the Watergate inquiry (Exhibit '’L''). According to that report C:. 
and plan doaestic intelligence operations were to be expanded 
commencing in June» 1970. A special investlgations unit within 
the White House was to be formed Rnown as the "plumbers". 
NewaweeR for June 4» 1973* described the plan ae paving "the 
way for bugging» burglary» perhaps even blacRmail by government 
agents againat American Citizens— junong them Federal employeeSf 
antiwar activists* cainpus radlcals and militant BlacR Panthers — 
as well as foreign students and diploaats" (Exhibit "N") 

NewsweeR further reported that the plan waa not "dead" as stated 
by the President (Exhibit "L")f but that over the next two years 
(after June» 1970») undercover' agents for thc Administration 
made surreptitious entries to undermine the defense in at least 
three cases against "radicals" (Exhibit "N"). 

On June 12» 1973* the New YorR Tiges carried another story 
concerning more reports of "mysterious burglaries" of lawyers' 
officcs. It is reported that a "Senate coamittee. . .has begun to 
looR into whether espionage activities against dlssidcnts may 
have been undertaRen by elements of the White House staff or 
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in Support of Motion 

thc Juatice Departaent". (Exhlblt "N") 

Upon revieeing the evente recited above, I believe that I 

now have reuson to aaaert that Fred Fernandes has been the target 
of special and continuous govemment surveillance since some 
time in 19^3« to date, and that such survelllance may well 
have included surveillance of my office, telephones and 
aetivities because Z ha.>e represented him contlnuously since 
the summer of IO67, 

Z now seek discovery to determine the truth of the inference 
that Z have made. Aecordingly, Z request that thls Court subpoena 
and hear the following persons witnesses: 

Thomas J. Mackell 
Frederick Ludwig 
Anthcny Lombardino 
Hon. Edward Neaher 
liouert A. Ikrsc 
Howard J. Stechel 
David 0. Trager 
Peter J. Schlam 
Lawrence Sweeney 
Lawrence Soicher 

and any other person who mlght have knowledge of the facts so 
that Z may inquire m to their personal knowledge of the inter- 
locking facts alleged above. Z aloo ask that this Court requlre 
the Oovernment to turn over all FBZ or other reports in the 
possession of or available to the Oovernment concerning the 
investigation of Fernandes from 1963, to date, including all 
surveillance reports and particularly the transcripts and 
tapes of all electronic surveillance and all materials made 
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available to it by the auithorities of Queens County of the State 
of New York. 

Pollowing the production of euch aaterials and a hcaring on 
the issue of illegal surveillance of Fernandes and hie attorney 
in thia caae X seek aleo a hearing on the issue of the taapering 
with the exhibit aarked £xhibit "N” at the last trial. The 
Ccurt of Appeals held that the ultiaate issue of whether this 
aisconduct on the part of the Oovernaent requires a disaissal 
of the indictaent is for the District Judge sitting in this case. 
(See slip opinion May 23 » 1973» P. 3722). 

Z seek further a hearing on the issue of all lists of 
witnesses made at or about the time of the bank robbery on 
December 1970« or later by the FBIf the bank, the police or 
other persons in the bank at that time. Zn addition Z request 
that the original negative of the surveillance film be turned 
over to me for the purpose of study and to use for making prints 
of relevant seetions as Z Judge necessary to prepare for trial. 





Sworn to before me this 
day of July» 1973. 


otary Publie 

SOPHit I. BUTIW 
Nolifv Putt'c. ol Htw Yoft 
(9-OS223SO 
Wettchntci tuuiity 
T»nn StfoK WTB 
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Exhlbits annexed to Affidavit of 
Eleanor Jackson Piel in Support 
o£ Motion 


AA-26 



Exhiblts Annexed to Affldavlt o£ 
Eleanor Jackson Piel in Support 
o£ Motion 


AA-27 


l 


AA-28 


ANSWERING AFFIDAVIT OF HOWARD J. STECHEL 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

[Same Tltle] 


STATS OF KEW YORK 
COUHTY OF KIROS 
SASTERH DISTRICT OF HEW TORK 

BOWARD J* STECHEL, b«lng duly •wom* doposto and •aytt 
!• I aa an A^sl^tant Unltod Statos Attornoy for th« 

Esstorn Distrlct of Rev York. 

2« Pursusnt to an ordor of thls Courtf your deponont 
esused an inqulry to bo asde of tho appropriste ageneios of tho 
Fsderal Govemnent to dstermins if thero had been eleetronic 
•urveillanee of the defendant FRED FERSAHDEZ and hls attomey in 
thls eause) that the Federal agencies to vhoa thls inqxiiry was 
‘ direeted aret 

(a) Federal Bureau of Znvestigation. 

(b) Drug anforceaent Admlnistratlon* 

I (e) Soeret Service* 

I (d) internal Revenue Service. 

! 

I (e) Bureau of Custcas* 

! (f) Bureau of Alcohol. Tobaeco and Fireanas. 

(g) Postal Servlce. 

3« The agencies queried as to •lectronic surveiUance 
vers seleeted as appropriate beeausOf at tbe tims the requests 
vere andef these vere the only ageneies vhich had requested 

I 

authority to eonduet and had condueted electronle surveiUanee 

i 
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Answerlng Affldavlt o£ Howard J. Stechel 
in Opposltlon to Motlon 


pursuant to Tltle HI, Omnlbua Crlsie Control and Safe Streeta Act 
of I96Q, Publlc Law 90-351 (18 U.S.C. Sectlon 2510 et. aeq.) and 
the denlal of any overhearing of eleetronie sttrveillance by the 
Federal Bureau of Investigatlon includea all national aecurlty 
aurveillancea authorized by the Attomey Oeneral of the %ited 
States and condueted by that ageney. 

A, Based \qpon the reault of sueh inqulry, your deponent 
s^tea, upen adviee and repreaentation of the United Statea 
Departnent of Juaticei 

(a) There haa been no eleetronio aurveiHance occumng 
on preniaea known to be owned, leaaed or llcer.aed b^ the defendant 

or hla attomey in thia eawe. 

(b) There have been no overhearlnga by electronio 
aurveillanoe, at any loeation, of any converaation in vhieh tho 
defendant in thia eauae waa a party. 

(e) There havo boen no overhearinga by electronie 
aurvoillance, at any loeation, ainee February I8, 1971, of 

to- which Elcanor JoclLaon Piel, Esq., waa a party. 

(d) There haa been no eleetronio aurveiUance direoted 
against the defendant FRED FERNAMDSZ or attomey Eleanor Jackaon 
Piel, Eaq. 


Swom to bdbre me thia 
^ day of Septetaber 1973 




jxmrTrsTEcm: 

Aa4iatant U.S. Attomey 


ANSWERING AFFIDAVIT OF PETER R. SCHLAM 
AND HOWARD J. STECHEL, IN OPPOSITION TO 
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UNITEr STATES DISTRICT COURT 
EASTERN DISTR7CT OF NEW YORK 

[Same Tltle] 


STATE OF NEtf YQRK 
COUNTT OF KHIGS 



PETER R. SCHLAM and HOVARD J. STECHEL, being dulj 
•worn, dcpoae and aay: 

1. tfa ax^ Asaictant United Statee Attorneje on the 
etaff of ROBERT A. MORSE, Uhited States Attome/ for the Eastera 
Distriet of New YorR, dulj appointed according to law and 
acting as sueh. 

2. Fred Feraandes has been tried in this Court on 
three occasions since his arreat on February 17^ 1971 for armed 
bank robbery. The first trial took plaee in June, 1971 before 
Judge Bruehhausen and ended in a hung Juryi the second trial 

in July, 1971 before Judge Costantlno resulted in a Jury werdiet 
of guilty that was later reversed by the United States Court 
of Appealsj and the third trlal in Kovember, 1972 before Judge 
Travia also resulted in the eonviction of Feraandes, and this 
eonvietion, too, was reversed. The Oovernment wss represented 
by FETER R. SCBIAM at the first two trials and by BOtfARD fiRrECHEL 
at the third trial. This Joint affidavit ic t^ing suivitted aa 
an answer to questions raised by defense evvr^el eoreernlng 
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and Howard J. Stechel, in Opposition to 
Motion 

eartaln aapeete of tha Famendat proaaeution. 

3. Dafanaa eounaaX aaaka Informatlon eoneaming whita- 
ninga oo an axhibit portraying tha floor-plan of tha bank. 

FETER SCHZAM atataa that a raviair of tha trial tranaeripta laada 
bin to baliara that tha whitaninga wara plaead on tha azhibit 
durlng tha tima batween tha trial bafora Judga Bmehhauaan and 

tha trial bafora Judga Coatantino} and that tha whitaninga 
wara plaead en tha '^ibit In ordar to awoid auggaating to 
witnaaaaa plaeaa Whara thay had wada warklnga at tha firat 
trial* BOUARD STECBEL atataa that approxlaately thraa aontha 
bafora the third trial ha raeaiwed tha orlginal floor-plan 
exhibit} that at the third trial tha Qovtmment offared in 
awidanea a ntw and unmarktd duplieata floor-plan axhibit} 
and that tha original axhibit* with ita prtwioua Barkinga« 
waa produead by tha OoTamntBt for idiatawar purpoaa dafanaa 
counatl wiahad. 

Dafanaa eounaal raiata quaatiena eonetminc a 
writtm liat of witntaaea to tba bank robbtry allagadly 
pilad by tha bank iiaBager inmadiataly following tha erln • 

FETBR 8CHZAN atataa that at no tima during h'ji handlini ot 
tha eaaa waa aueh a liat in hia poaaaaaion} that In tha eourtroon 
during tha firat trial F«B.Z« agant Lawranea Bwaanay praparad 
a handwritan liat of rObbaiy witnaaaaa at tha raquaat of 
dafanaa eounaal} that thia liat waa eoapilad by eopyiag tha 
nanoa ef paraena that had baan Intarriawad by tha F«B.Z» «id 


AnawpiT'fnff A££ldAvlt o£ Petier R. Schlam 

Motion 
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ifhieb ««r« eontaliMd In tba F*B*X« rtport en to a abaat of 
rillov papari tbat tbis abaat of yaUow papar vaa fiTaB to tba 
dafanaa eoanaal and latar narbad by bar aa a dafanaa axhibitf 
tbat daf a na a counaal latar elalnad aba "bad loat 'ber own aablbXt 
and a raplaeaoant vaa fnmiabad to har bj Afrmt Swaanayi and 
tbat tba liata praparad by Af ant Svaanay vara tba enly aoeb Xlato 
knoan to Patar Beblaa* BOKABD 8TECUEL atataa tbat durlfis a 
pra-trial proeaading bafora Jodga Traaia prior to tba tbird trlaXf 
a typad Xiat of aaeb and arary knoan vitnaaa to tba erlaa vaa 
fumiabad to dafmaa eooBsaX in Boward 8taebaX*o praaanea by 
Asaiatant Unitad Stataa Attomay Darid 0» Tragari tbat tba typad 
Xlst vao laarkad aa a eoort axhibiti tbat on tba flrat day of 
tba third triaX a typavrittan Xist of aXX vXtnasaaa to tba eriaa 
knovn to tba (ftoramnent vaa again fumiabad to dafenaa eeonaaX 

•nd again aarkad aa a eeurt axhibiti and that tba naaao 
appaaring on th^^a Xiats eenstituta aU tha vitnassaa to tha 

eriaa knovn to Boward StaebaX* 

Dafanaa eounaaX inQuiras aa to tha avaiXabiXity 
af a vitnaaa of ona Anthony Banjaain vho, on NarebSf X97X* 
mada a pra-trial photographic idantification of Famandaa 
as ona of tha amad robbaro. PETER SCHIAM atataa that ha bad 
ona conyaraation vith Antheny Banjanini tbat thio cmvaraation 
took pXaea at tba bank prior to tba firat triaXi that tba 
purpoaa ef tha conTaraation was to intarriav Banjamin aa a 
potantial vitnaaai that during tha intanriaw Banjaain offarad 
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Answerlng Affidavit of Peter R. Schlam 
and Howard J. Stechel, in Opposition to 
Motion 

•xeuaea as to %rhy he would be unable to give teatimony about 
the bank robberyt and that during the eonveraation Benjamin 
admitted that he was afraid to teetify. ROWARD 8TECHEL atatea 
that he haa never met or eonveraed with Anthony Benjamini that 
aome time prior to the third trial Benjamin waa eonvieted of 
•abetaleBent involving the aubjeet bank and had been plaeed 
on probation by a Queena County Court; that ainee the thifd 
trial Howard Steehel haa aaeertained the telephone number of 
Benjamin'a probation offiecr and haa made thia telephone nuaber 
known to defenae eounaeli and that prior to the third trial 
Howard Steehel made known to defenae eounael Mr. Benjanlnfa 
laat known addreae. 

6. Defenae eounael aaka whether the Oovemment ia in 
poaaeaaion of any evidenee that may exeulpate Fred Femandes. 
PETER SCHLAN atatea that he knowa of no exculpatory evidenee. 
H0¥ARD 8TECHEL atatta that he knows of no exeulpatory evideneet 
that prior to the trial before Judge Travia» Howard Steehel 
tumed over to the Court for In camera inapection the eomplete 
F.B.Z. report poaaeaaed by the Oovemment eonceming thlt 
eaaet that Judge Travia adviaed counael that he had reviewed 
thia material and that he found no exculpatory evidenee therein* 

7. Def enae eounael inquirea aa to whether the 
Oovemment la in poaaeaaion of any pbotographie exhibita 
froa the prior triel* and partieularly the negativea from 
whieh the aurveillanee filma were developed. BOVARD STECHEL 


Answerlng Affldavlt of Peter R. Schlam 
and Howard J. Stechel, In Opposltlon to 

Motion 
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■tatea that to hl« kncmltdge, all photographic exhlbita wera 
retalned by the Dlatrict Court at the concluaion of the third 
trial, including the negative of the aurveillance filn. 


MilW ■W.TcTHlX! 

Aaaiatant United Statea Attomey 


BOMAKD 

Aaaiatant United Statea Attomey 


Swom to before ma thia 
13th day of October, 1973 
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MINUTES OF PROCEEDINGS ON JULY 13, 1973 
BEFORE HON. JACK B. WEINSTEIN, U.S.D.J. 
[Pages AA-36 to AA-60 followlng] 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

- against - 
FRED FERNANDEZ, 

Defendant . 


71 CR 218 


United States Courthouse 
Brooklyn, New York 

July 13, 1973 
9:30 A.M. o'clock 


B e f o r e : 

I 

HONORABLE JACK B. WEINSTEIN, U. S. D. J. 


I hsrety 

thlB'prpceeainG- 




o^iciel Court Roporter 

o‘.trlot Court for tM 
laetem Dletrlot of i.i- 


DANIEL D. SIMON 
OFFICIAL COURT REPORTER 
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APPEARANCES : 

- • ROBERT A. MORSE, ESQ. 

United States Attorney for the 
Eastern District of New York 

BY: H. STECHEL, ESQ. 

Assistant United States Attorney 


ELEANOR JACKSON PIEL, ESQ. 
Attorney for Defendant 

* * * * 
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. THE COURT: Yes, good morning. 

MRS. riEL: Your Honor, I dldn't know about 
this pre-trial conference until I called the Clerk's 
office the day before yesterday and found I should 
have been notified. 

I called upr and because I was working on a 
motion to present to you today, I spoke to your law 
clerk who said I should present it anyway, and I 
did. 

You have the papers? 

THE COURT: My clerk is getting them. 

MR. STECHEL: I got a copy of them. 

MRS. PIEL: But the United States attorney 
only had one day ' s notice . 

I have the memorandum of — 

THE COURT: All right, what is your applica- 

tion. 

MRS. PIEL: Well, it is predicated on a rather 
lengthy affidavit. 

The application in writing is for a hearing or 
for three hearings. And I have been thinking about 
it — 

THE COURT: Excuse me. Mark, the motion 
papers are in my oriefcase. 




1 
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HRS. PIEL: — I have been thinking about 
it since I filed the papers. I think my real appli- 
cation is preliminarily em application for answering 

t 

affidavits from the government on the charges which 

I make, which I think are supported by at least the 
$ 

exhibits. They are supported, I say, at least by 
newspaper stories that suggest the truth of the 
matters which I set forth, some of which eure of my 
own personal knowledge emd others — other matters 
which are only matters of rxunor as we know of things 
appearing in the newspapers. 

But I think my first application is for answer- 
ing affidavits. 

Now, to go into the substance of what I charge - 
THE cbuRT: Well, before you do that perhaps 

the government would like time to answer. 

✓ 

MR. STECHEL: Well, I could do it that way 
or on the other hemd I could explain the government's 
position and see where the Court would lean, and 
then — 

THE COURT: Well, it might be a good idea in 


25 


view of the fact that these eure serious charges for 
the government to 'consider very seriouely what it 
says and put it in writing. 



[5] 
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MR. STECHEL: Well, you are referring now 
to the first part of the motion having to do with 
surveillance and Watergate, and so forth? 

MRS. PIEL: All of it. Every aspect of it. 

MR. STECHEL: Well,^ your Honor, as to the 
latter two parts dealing with the exhibit N, and 
dealing with the list of witnesses, if thf{ Court 
wants a hearing I have no objection to a hearing. 

I have already testified ~ 

THE COURT: I do not want em unnecessary 
hearing. I would like to get the advice of the 
gcverniaent on what we should do. 

MR. STECHEL: All right, let me go through 
it then. I wxll try to keep it as short as I can. 

THE COURT: Don't you want to submit papers? 

MR. STECHEL: I do not think it is particularly 

✓ 

necessary. I think I can crystalizc what the 
situation is if you want to have me do it that way. 

THE COURT: Well, it is up to you. I'm not 
going to tell you how to try your case. 


MR. STECHEL: On the offered exhibit N at 


the last trial^ which the Court of Appeals has 
recently talked about, point one, if the defense 


wishes ^the government, as the Court of Appeals mentionep 
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%«ould be more than happy to employ an independent 
expert to remove the whitening from exhibit N, 
whict\ was a diagreun from the prior trial — if it 
can be done by a neutral and impartial expert» and 
I think it can be done, certainiy the government has 

f 

no objection 2 md it vrould pay for it» 

As to the alleged misconduct having to do 
with this alteration, the government denies mis- 
conduct. 

^irst o£ all I have already sworn in front 
of the last Fernandez jury, and the jury convicted 
him ~ a jury had earlier convicted him -- that I 
did not alter that exhibit. 

And the Court o£ Appeals did not say I tampered 
with it. And I think the accnsation made in these 
papers is very close to slander since it charges me 
basically with obstruction of justice, which I deny 
and resent. 

Boweverf if there is a i^earing desired on 
this matter I will be glad to re-take the witness 
stand and I can explain whatever I know about that 
exhibit. 

Nr. Schlam %fould be equally happy to do so 
as %«ould Mr. Heinemann and all assistants in the 
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Eastern District o£ New York/ and any other 
assistants that the defense counsel wishes to call. 

But our position is very clear as to one 
matterr either the exhibits should be fixed for the 
simple reason — I think the exhibits sliould be fixed 
for the simple reason that it remains a red herring^ 
in other words, I mean it is an exhibit which was 
used earlier at the Fernandez trial and it was used 
at the last trial, and in between the trials, 
whitening came on the exhibit. 

Now, at the second Fernandez case defense 
counsel complained about the use of the exhibit from 
the first one, namely, that there were some markings 
on it and it was suggestive and it was improper, 
and thereafter as to that exhibit some whitening 
got on that exhibit. I don't know how. I wasn't 
personally involved with it. I don't even know who 
did it. But I would be happy to agree to have a 
hearing, the subpoena power exists and is available 
to her, and to completely clarify this issuc because 
neither I nor do 1 believe anyone else has anything 
to hide. But certainly I did not tamper with the 
exhibit. I do 4iot want to leave it sitting as 
another point of argximent for the jury in the fourth 
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Fernandez trial, because these charges, a lot of 
them may be characterized as diversionary tactics 
by the defense to avoid the question of the guilt 
or innocence of the defendant. 

So on the exhibits we can have a hearing. I 
will be happy — the exhibit is in the hands of the 
Court now — I will be happy to hire an expert to 
fix the exhibit and inything else that Mrs. Piel 
wants in order that simple truth and justice prevail 
in this protracted and unfortunate repetitious case. 
That is, as to the exhibit, I do not object tc a 
hearing . 

As to the list of the witnesses^ again I 
dcn't object to it. 

As to this matter both Mr. Sweeney -- I think 
Mr. Sweeney has testified in the past under oath, 
and rhat Mr. O'Connor, the bank manager, has testified 
under oath to that. If another hearing is necessary 
again I do not object. The ohV thing that can come 
out is the truth, which no one has any reason to feel 
would be otherwise. 

As to the point of the so-called surveillance 
or Watergate question, the manner in which this 
case developed has now been brought out three times. 
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I belleve, so certainly it is very clear since the 

last trial that the defendant was identified from 

a surveillance picture. He was identified from a 

surveillance picture by at leasz three informants, 

all o£ whom were discussed at the last trial, one 
' / 

of them was a man first mistakenly arrested for the 
charge, Arthur Teare, that is number one, and, 
secondly, we have his sister, a girl by the neune o£ 
Wendy Villalobos, and she is the sister o£ Teare. 

And the day that Teare was arrested in January 1971 
for- this offense — also identified the surveillance 
picture showing the man in the pea coat and a cap 
as being Fernandez. 

Then there is a third informant, your Honor, 

I 

of — I don't even know his identity myself and I 
don't care to know it because I would just rather 
not know it — but there is a third FBI informant 
who supplied information many times to the FBI, 
whioh Mr. Sweeney discussed it on the stand the last 

I 

time, who also identified Mr. Fernandez. 

So, your Honor, there are th^ee informants 
that led to the man's arrest. And how, under what 
theory, some alleged surveillance in 1965 by the 
State of New York has to do with this arrest is 
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beyond ne. It has nothing to do with it. This man 
was identified from a picture of the criminal in the 
act of committing the crime. It is a guestion of 
identif ication . 

And the government's position at this instance 
is that there is no basis to go into all of this 
Pemdora's box that is being opened up by the defense. 

But as to the general accusations that Mrs. 
Piel's office was once burglarized, and that is 
somehow connected to the so-called Watergate episode 
there is no offer of proof. There is no rhyme or 
reason to connect it to this. I do not know what 
it has to do with this case. The evidence has been 
above board three times. Mrs. Piel has obscrved the 
evidence. I can't imagine what an alleged burglary 

of her office, if it did Jndeed occur, and where a 

✓ 

typewriter is stolen, has to do with this case. 

HRS. PIEL: Well, I aun first rather shocked 
at the very commenceroent of Mr. Stechel's presenta- 
tion because he has been in charge of this case for 
one appcal and one trial, and the second appeal, and 
he still doesn't know who lightened the exhibit that 
the Court of Appeals has said shculd not have been 
lightened. He doesn't know. He has made no 
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Investlgation whatsoever — 

MR.' STECHEL: That Is not true. But 90 on. 

MRS. PIEL: — well, I am taking it on the 
basis of what you told the Court here. I£ you do 
know then that is something else — 

MR. STECHEL: I have already said that. I 
have been on the stand on the subject. I was called — 
MRS. PIEL: Mr. Stechel — 

MR. STECHEL: — excuse me. Perhaps I wasn't 
actually called, but I had to take the stand in front 
o£ the last twelve people that convicted Fernandezr 
and to swear to my ir ocence o£ the charge. Now 
they went ahead and convicted him a second time. 

I did not tamper with that exhibit. I never 
touched it or put any white mark on it. I do not 

have any personal knowledge o£ who did. I would be 

✓ 

delighted to have a hearing on the subject because 
it is a red herring. That is my position. Su I 
want to have that made very clear; I did not touch 
that exhibit. 

MRS. PIEL: Your Honor, first the thrust o£ 
my affidavit and in my motion is not to punish Mr. 
Stechel. These are accusations made against the 
government o£ the United States acting in concert 
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with the state officials. And I only have a piece 
of the iceberg. I don't know what went on. 

Ihave represented Hr. Fernandez since 1967. 
And I started representing him on a pro bono basis 
because a lady in the Legal Aid Society by the name 

f 

of Mrs. Caroline Davidson said that I was the only 
person who had had an anarchy case since Gitlow, and 
if I was still interested in anarchy, she had another 
anarchy case for me. .And I was. 

The,first anarchy case was the Williara Epton 
case/ which I lost. 

1 want you to know that I got into this case 

because I was interested in an issue of law. And as 

a matter of fact I tried very hard through three 

arguments laid before the Suprerae Court of the United 

States to get the Suprerae Court interested in the 
✓ 

issue of law, and I failed. There is no law on the 
anarchy question. 

However , I wsnt as f ar as Fernandez is con- 
cerned, because last March or February the case was 
dismissed against him with regard to anarchy. 

But that is how I got into this case. And 
the %diole record shows that, for whatever reason, 
the government authorities have been interested in 
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getting Mr. Fernandez not only arrested but con- 
victed and sent away to prison for a long time. 

Now, it is only in the most reccnt Watergate 
disclosures that I have become priwy, as a citizen^ 
to what the plans of our government have beeu for 
those of the people who have been considered 
dissidents. 

Now, one of the reasons, going back in terms 
of philosophy, that I was interestt.d in anarchy was 
that I thought it was the kind of vague law that in- 
vaded the rights of the citizen who defects frora his 
government. Now/ I don't think that there is a better 
example than the -s«ge which I described of Mr. 
Fernardez's arrest starting in 1967, since the time 
I started representing him. I do not know about in 
detail what happened to hira prior to that tima. I 
know he only had one conviction for assault in the 
third degree. And I am told that at one point he 
was a gang leader. So that would be consistent with 
that as to his youth. 

I do know that he expressed unpopular idesis. 
And I do know that he was identified as a black 
panther. I do know from what I was told by the state 
authorities that there was surveillance, telephone 
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surveillance o£ Mr. Fernandez, fr(»n 1965 untll some- 
time in June of 1967. 

I do know that there was a deputy assistant 
district attorney by the n^une of Anthony Lombardino 
who was in Mr. Mackell's office during that period 
of time. 

I do know that Mr. Williaun Lombardino super- 
vised two trials — and I have never seen Mr. Stechel 
previously. This is not euiy kind of personal affidavit 
against Mr. Stech^l. He may not even know these 
facts. I think it is ais obligation to find out 
about them. 

But in any event Mr. Lombardino sat through 
two trials with Mr. Schlam and I heard with my own 
ears when I asked for the 3500 raaterial after Mr. 

Sweeney had testified — I heard him say to Mr. 

✓ 

Schlam, "We cannot give it all to her.” 

I was shocked to hear such a thing in a 
federal courtroom when I was trying the case before 
Judge Bruchhausen. 

Z immediately got up out of the presence of 
the jury and I said to the judge, and the record 
reveals it* your Honor, that I heard Mr. Lombardino 
say this to Mr. Schlam and that I therefore do not 
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believe I have all the 3500 material. 

And a representation was made by Mr. Schlam 
that •! had it. 


The second trial turned up and suddenly 
there were grand jury minutes. 

Now, this is by way of parenthesis, never 
has the government answered any of my accusations 
by affidavit or any other way. In their brief they 
said that the — not giving me the grand jury minutes 
in one trial was inadvertent. All right, accepting 
that, what is the other material? I eun now convinced 
that there must be other material. We hnow now, and 
the newspaper stories attached to my affidavit .show 
that we know that the FBI, and possibly the White 
House in 1967 wanted Mr. Fernandez to be arrested 

for anarchy, and that the FBI must have files with 

\ 

government surveillance. 

We now know from the Watergate disclosures 
that there have been continuing wiretaps, illegal 
activities, on the part of government agency in 
terms of surveillance. 

1 do not know how the government was led to 


Fred Fernandez on the 18th of February, 56 days 
after this bank robbery, to arrest him in his home — 
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Z think we roust know what kind of FBI records 
there are regarding surveillance. I think we roust 
know whether roy telephone conversations have been 
intercepted in any way. I have no way of knowing. 

I don't know what the government does. But I want 
to know at the tiroe that Mr. Fernandez was brought 
before Magistrate Schiffroan on the 18th of February, 
■when Mr. Lawrence Soicher, who was another assistant 
United States attorney, and told the Court that the 
United States attorney's office had inforroation that 
Fernandez had robbed this bank to get money to go to 
Algeria to join two other black panthers, Ferguson 
and Uarrison, who had gone to Algeria. 

Now, where did they get that inforroation. 

There must be soroe reports. There must be soroething — 
if they have it — I am not saying it is true — but 
they must have soroe kind of information in their 
files. It seems at this juncture I have a right to 
know. 

Mow# as to exhibit N I think this is a rather 
shocking state of affairs. The government has, t 

according to the Court of Appeals' opinion — the 
governnent has altered an exhibit — 

• MR. STECKELt They didn't say that — 
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,MRS. PIEL: — and I was able to show that it 
was altered to the benefit o£ the governiaent, and 
that because in the third trial I was able to obtain, 
with the greatest of hardship, a film, a surveillance 
film o£ this bank robbery# I showed it to the Court 
of Appeals. The Court of Appeals looked at that. 
There is no question that the testimony at the trial 
does not match — does not match tlie surveillance 
film. And the whitenings on the exhibit are con- 
sistent with an attempt to obscure evidence that had 
been admitted in the two prior trials indicating 
what the sye witnesses had — where they had said 
the person who was supposed to be Fernandez was 
standing, and they had to change that in order to 
nudce that testimony consistent with the picture. I 
think this is extremely serious. 

And the Court of Appeals has left that issue 
up to the discretion of the District Court as to 
what the Oistrict Court would consider. 

Now, it is true that there is a suggestion 
that the exhibit can be put back in its original 
shape. Your Honor, I feel where the government has 
tampered with an exhibit it is much more important 
to get to the bottom of the situation than to try to 
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scrape off the whitenings that appear on it. It 
seems to me if your Honor rules that it is — that 
the misconduct of the government in changing this 
exhibit is still not sufficient to dismiss the 
indictment# it must be something that I have a right 
to bring out before the jury, 

But I want to know why they say they did it. 

And I have my theory which I have presented just 
now. But I want to know why they said they did it. 

Mr. Stechel, who has been assigned to this case now 
for at least a year, has told this Court he doesn't 
know who did it. Now, I think it is very strange 
that he has not made some inquiry or has not gotten 
to the bottom of it. I dothink that at this juncture 
the government should come forward with its own 
version that is in answer to the facts. And I have 
only touched on a few of them that I have set forth 
in my affidavit. Of course there is recent precedent 
in the Ellsberg case and in the case in Detroit that 
is going on where the court has stepped in and has 
taken -- has helped the defense discover from the 
government information which only the government is 
priwy to — 

THE COURT: Well^ what do you want to do about 
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the exhibit? Do you want us to try to put it back 
in its original form. 

. MRS. PIEL: No, I don't, your Honor. I vant 
to know first — I certainly don't. 

TUE COURT: You don't want anything done about 

f 

it. 

MRS. PIETj: I don't w^uit anything done to the 
exhibit. I want to know what the government said 

happened to it and why it happened, and I want to 
know precisely. 

THE COURT: Well, I think under the circum- 
stances we ought to have an affidavit and answering 
papers froro the government. 

MR. STECHEL: Your Honor, I would do that if 

I 

you wish. But as far as my own involvementj I have 
been under oath in front of a jury.' And I would be 
happy tr produce myself, Mr. Schlam and Mr. Heinemann 
for ex2unination in open Court under oath. 

THE COURT: I understand but at the rooment 
what I prefer are answering papers. 

MR. STECHEL: All right. 

THE COURT: I will let counsel know if I want 
further arguroent or further appearances. 

Have we set the case for trial? How long will 
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it take to be retried. 

MRS. PIEL: It took two weeks the last time. 

I don't know the reason. Part of the reason for the 
two weeks had to do with a lot o£ these objections. 

I£ a lot o£ this work is out o£ the way it might go 
much more guickly. 

THE COURT: Is the defendant in jail? 

MRS. PIEL: The defendant is in Atlanta, in 
the penitentiary. 

THE COURT: Serving another sentence? 

MRS. PIEL: Serving this sentence. They haven't 
brought him back — 

THE COURT: I don't understand. How can he 
be in jail i£ the matter — he is serving a sentence 
in this case? 

MRS. PIEL: Well, Judge Travia gave him a 
twenty year sentence. 

THE COURT: I don't understand. That has 
been set aside. 

MRS. PIEL: Well I am not the government, 
your Honor ~ 

THE COURT: But you are his attorney. 

MRS. PIEL: He is in Atlanta. 

THE COURT: How can you let a man stay in the 
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2 

penltentiary that way. Do you mean he has been 

3 

staying there since the reversal? 

t 

4 

MRS. PIEL: That is exactly right. 

5 

THE COURT: I must say, and I do not want to 

6 

be critical, but how c^m you allow that to happen. 

7 

MRS. PIEL: He couldn't get out on bail. He 

8 

has a state sentence. 

9 

THE COURT: He is serving a state sentence or 

10 

what? 

11 

MRS. PIEL: Well, I suppose the time will be 

12 

used against the state sentence, yes. 

13 

MR. STECHEL: Assault on a policeman. He was 

14 

convicted. 

15 

THE COURT: Well, he is not a convicted de- 

16 

fendant here. I do not see how we have any right to 

17 

hold him. Get him back here and turn him over to 

18 

the state i£ that is what th* situation is. 

19 

MRS. PIEL: Your Honor, I have had so much 

20 

difficulty — 

21 

THE COURT: You do not have any difficulty 

22 

with the government if you don't ask the Court for 

23 

relief. You will get whatever you are entitled to 

24 

from the Court. 

25 

MRS. PIEL: I ask — 
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THE COURT: The defendant is entitled to be 
released from federal custody obviously. 

NR. STECHEL: Is that the Court's position? 

THE COURT: Well, what is your position on iL. 

MR. STECHEL: He' has twice been convicted. 

f 

THE COURT: He has now had his conviction set 
aside by the Appellate Court. Are you appealing to 
the United States Supreme Court? 

MR. STECHEL: No, we, thought about it — 

THE COURT: Well, he is an innocent man as 
far as this Court is concerned. And he is presumed 
to be innocent like any other person, like you or I, 
and he's entitlsd to walk the streets unless there 
is azeason to keep him in. 

I 

MR. STECHEL: The government is ready for 
trial. As I say, he has already been convicted twice 
of armed robbery, and he has a very long criminal 

I 

record. 

THE COURT: He may not be kept in a penitentiaryi 
of the United States when he is a man who is presumed | 
to be innocent. You and I both know that. There is 
no issue. 

MR. STECHEL: What about West Streetf which 
is not a penitentiary. 




[241 


AA-59 


THE COURT: Is he now serving a state sentence 
in addition? 

MRS. PIEL: He was sentenced on a case last 
August, Augast 30th, he was sentenced to four years 

in a state penitentiary. 

Now, any time that he is not serving on a 
■federal sentence and is in federal custody, that time 
is applicable against the state sentence whether he 

is in Btate custody or not. 

THE COURT: I do not want him in federal 

custody. There is no reason for us to have him. 

We have no right to hold him. He is to be returned 
forthwith and turned over to the state. 

You should have moved for that at once. I 
don't understand why ie have him unless he prefers 
federal hospitality. 

MRS. PIEL: No, your Honor, I eun very pleased 

at your ordering that. 

THE COURT: Are we setting this down for 
trial on December 3 at 10 o'clock? Is that satisfactor^ 

to the defendant. 

MRS. PIEL: Yes your Honor. 

MR. STECHEL: The governroent is ready now 
and will surely be ready again on December 3rd. 
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THE COURT: I hope so. 

MR. STECHEL: It has been ready many times 
already on thls case. 

THE COURT: All right, I will reserve decision 
after I recei'^e the papers from the government and 

9 

after the defendant has had an opportiinity to reply. 

MR. STECKEL: Well, your Honor, let me just 
make sure what I aro to do is correct. Affidavits 
on the exhibit guestion, the marking of the exhibit — 

THE COURT: I want a response from the 
government. How you respond is for the government 
to decide and not me. I am deciding the case and 
not writing your brief. 

Thank you very much. 

MR. STECHEL: Very well. 

* * * * 


i 

i 
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EXCERFTS FROM MINUTES OF FROCEEDINGS ON 
NOVEMBER 16, 1973 BEFORE HON. JACK B. 

WEINSTEIN, U.S.D.J. 

[Fages AA-62 to AA-69 followlng] 
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THE COURTx November 30thf that Is all 

rlght? 

NR. EATTISON: Yee, air.— which will be the 
weekend . 

THE COURT: What is November 30thf a Friday? 
Return them at 9 o'clcck on the 30th. 

MR. VANDERVERT: That is good. 

THE COURT: You will have that weekend 
to work on them. 

• MR. VANDERVERT: Thank you very m\ich. 

THE COURT: Do you have a place to put 

them? 

MR. VANDERVERT: Z'm going to have to bcrrow 
an envelope. 

THE COURT: We will get you something. 

MR. VANDERVERT: Thanks. 

TRE COURT: Get my secreteury to give him 
one of those large envelopes with tape on them. 

MR. VANDERVERT: Thank you very much. 

THE COURT: You are quite welcome. 

Now what? 

MS. PZEL: Right now we might as well go 
down the numbers of the agenda. 

The first one I brought up before your 
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Honor^ Z %rrot« your Honor « lettor on Soptmbor 27 th 
■tatlng the inadequacleSf the epecific inadequa** 
ciee in the affidavit. Your Honor haa read the 
tranacript of our neeting on November 9th by 
ouraelves, Z nean ny neetiiig with Mr. Pattiaon, 
and it ia ny feeling that the Governnent ahould 
be required to reapond apecifically to the allega- 
tiona in ny affidavit of July 11, 1973, that ia 
aa to whether or not now Judge Neaher, then the 
United Statea Attorney for the Eaetern Diatrict 
of New York haa any knowledge of nattere attri- 
buted to him in that affidavit, the aource of 
Mr« Socher'a knowledge, when he atated, ae appeara 
in the affidavit before the Magiatrate on the 
18 th of Pebruary that the Government had infor- 
nation that Mr. Fernandes robbed the bank in 
order to go to Algiera, in order to join one 
Perguson and one Harris — Z don't remember their 
first names. There should also be a response 
from the Government as to an increase made of 
Mr. Anthony Lombardino, who was then at the 
tine of the first two trials in charge of the 
Crininal Division of the United States Attorney's 

t 

Office for the Eastern Distriot. 
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Z 'thlnk thtt best thlng to do is to have a hearlng 

* 

and put the burden on you. Z thlnk the Govern- 
ment can do very much for you. 

MS. PZET.I All Z can do at such a hearing — 
Z have no information othei. than what Z would 
have presented. 

Z would like euch a hearing. 

MR. PATTZSOMt May Z just say to the 
Court that our anewering papere concerning wire- 
tape bear upon this iesue and that a search was 
Biader a total search was made and there were no 
wiretaps used in this case. 

THE COURTt Z understand that# Z have 
read the record, but Z think that when prosecu- 
tors go around making statements to the press, 
this is what happens. 

All right. When is it set for trial? 

MS. PZELt The 3rd of December. 

THE COURTt November 27th for a hearing. 

Mhat time — %rellr 10 o'clock for a hearing. 

Call your witnesses^ you will have to 
get out your subpoenas and have them here on 
that day and time. 

NR.. PATTZS^t To «rhoa» your Honor» was 
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the Court referring to? 

THE COURT: Ms. Plel. 

NS. PIEL: Z have the burden of whatever 
Z ean prove. 

MR. PATTZSON: Very well. 

MS. PZEL. Thank you. 

THE COURT: The Government in my opinion 
has exhausted the request that the Court made of 
it, and Z have no further directions to the pro- 
secutor in connection with your item 1 of November 
15, 1973. 

NS. PZEL: Thank you, your Honor. 

How, as to item No. 2. 

THE COURT: That is their exhibit. 

MR. PATTISON: I believe that we left one, 
that would be the top of page 2, these affidavits. 

MS. PIEL: Right. 

MR. PATTZSON: I have found them and here 
is a copy which the Court might wish to mark. 

Z have the original or this is also a 
carbon copy which was in my file. 

THE COURT: All x^-ght, mark this Xerox as 
an exhibit, Court Exhibit 4'; .jLl/16/73. 

'v 

N8. PZEL: Do you have another copy? 
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handed it to you and tha record Is clear on that. 
Ne have never had any other llat. 

MS. PIELi Z don't wlsh to 90 Into thinga 

t 

that we have gone into many tines before. 

THE COURTx Do you have that list? 

i 

MS. PIELx Z %iould like the Government 
"to furnish me with what Mr. Pattison is now 
saying is 22 names. 

THE COURTx Do you have a list of 22 names? 
MS. PZELx I have no list in that order. 

THE COURTx Do you have the list — excuse 

me. 

MR. PATTZSONx When we speak about the 
list — 

THE COL.vx’x Do you have 22 names? 

MR. PATTISONx Z have 22 names, yea. 

I believe you have also — 

THE COURTx Purnish them. 

MR. PATTISONx I will again furnish it* 

again. 

THE COURTx Furnish it in a letter. 
All'rightf next. 

MS. PZELx Now I have set forth as to item 
5 what happened at the last trial with regard 
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to • file vhirh the Government handed over in 

* 

oamera to Judge Travia and which Judge Travia 
looked at and returned to the Government. T)iat 
file was never before the Court of Appeals* it 
was not one of my 21 points on appeal after the 
last trial. 

THE COURTt Do you have that file? 

MR. PATTISONt Z don't know, your Uonorf 

we ~ 

THE COURTi Where is it? 

MR. PATTZSONi We may have# but we will 
not turn it over. 

THE COURTi Turn it over to me, Z will 
look at it. 

MR. PATTISONi All right. 

THE COURTi You will do that by turning 

it — 

MR. PATTISONl Today? 

THE COURTi No«you will turn it over to 
me in the presence of Ms. Piel on Movember 27 th 
at the hearing so that it can be physically 
marked and so that she can ohserve what is being 
turned over and so that we can seal it for pur- 
poses of possible appeal beyond that» so furnish 
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me with a Xerox copy that can be sealed. 

« 

MR. PATTISONt Yee» your Honor. 

MS. PZELt And the last point has to do 
with what your Honor had already said, there is 

to be another hearing with regard to identifica- ‘ 
tion. 

THE COURTt We will do that on the 27 th. 

MR. PATTISONt May I just say that the 
Court of Appeals ruled on this and they felt 
that there should not be any other Wade hearing. 

MS. PIELt I have the language here and 
Mr. Piel is right in one sense, but — 

TRE COURTt What page? 

- MS. PIELt Z still wish — page 3713, 
starting at the bottom of the page — yes, 3713, 
towturds the topt 

"Although we adhere to our ruling" — 

THE COURTt Are we looking at the same 
transcript? 

(Ms. Piel indicated the page.) 

MS. PZELt But there is another section 
which Z want your Honor to read before you rule, 
and that has to do with Exhibit N, which we were 

t. 

talk^ about, and that is page 3722, sort of 
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TBI CLIRKt CrlmiiMl haarlng* U.S.A. v. 
Trttd ramandttB. 

IIR* RXAHt Oood ■ o m i ng . 

Nr. Pottison is working out of tho offieo 
today and Z filling in for hin. 

TBS COURTt Oood aoming. 

Z hnvo — 

Nf. PZBLt Nr. PernandoB should ba hora. 

Ha wao hrought hera. 

TBl COURTt Gh. yas. Bring hia in. 

(Nharaupon dafandant antarad courtrooa) 

TBB COURTt Z hava earafully axaBdnad tha 
doeuBonta takan into ny custody yestarday at tha 
raquast of dafansa counaal. 

With raspaet first to tha doeunants tumad 
ovar hy tha poliea dapartoMnt* Court axhibit 2a« 
whieh is a brown foldar eonsists of doeuswnta in 
eonnaetion with indietnant nuabar 134-68 in whieh 
Blaanor Jaekaon Pial ia listad as dafansa eounsal. 

All ef tha docuaants in this fila ara 
publie axeapt for sona notas that ara of no sig- 
nifieaaea to anyona. 

' NB. PZBLi Your Bonor* aran't thosa papara 
froa tha (AMans Distriet Attomay's Offiea rathar 
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than thm pollc* dcpartncnt? 

1BE COURTi I am •orry. Did Z •ny polic* 
dcpartment? Z moant (Xi««nn offic*. 

1h«r« in nothing in th«m that hao any 
boaring %ihatao«v«r on thia caa«. 

11i«r« ia a gr««n folder from th« aaiM 
•ourcof indictment nunibar 1224-67 • Th« papara 
conaiat primarily of gxmfm, of Court m«moranda 
and publrc documanta* Zn thia eaa« took Elaanor 
Jackaon Pi«l ia liatad aa attornoy for th« 
dofondant and all of th« docuoMnta her« would havo 
coma to h«r attontion and b««n in h«r own filoa. 

Z •xamined a vhit* fold«r from th« •am« 
•ourc«« indictment nuisbar 1849-66 • 1h«a« docu- 

m«nto« oxccpt for •oim privat* intorviowa of 
witnmmmmm and aoiM photographa of th« acon* of th« 
allogod criBMf ar« all mattora of public record. 

Ihio r«pr«sonta tha cmmm Z b«li«v« Z 
rafarrod to yostorday by th« witnass — 

NS. PZELi Z don't boliava ao* your Bonor — 
1HE COURT: Who indicatod that th« dafan- 
dant eould not b« proporly proa«cut«d baeauso on« 
of tha witnoasoa rafuoad to tostify. 

NS. PZELi Ihat waa a difforont eaa«« your 


/ 


1 
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Bonor. 

Ihis oas« wofl trlod in Doeonbor of 1970 and 
tlui ono that Mr. Z<oab«rdino opoko of wao triod in 
tho ^ring of 1967 and Z %nion*t counool in tho ono 
thot Nr. Zionbordino mpalkm of but Z woo finolly. 

TBB COURTi Bo didn't tootify. 

MB. PZBLi Bo did tootify. 

TBB COORTi Noil* yofl — oftor tho indi- 
ootionfl woro thot ho woo throotonod by tho dofon- 
dont ond flhotfl woro octuolly firod. Zt hos nothing 
to do with tho coflo boforo uo ond tho infomotion 
~ would hovo boon or ohould hovo boon fully ovoiloblo 
to eounflol for tho dofondont. 

Z turn now to o rod filo* oppolloto divioion 
A->8S29« confliflting of docunontfl uflod in proporotion 
of on oppool in thifl coflo consiflting of tronflcriptfl 
ond droftfl of brjioffl for tho ^ppolloto diviflion« 
nono of idiich hoo ony booring on tho cooo boforo uo 
ond oll of idiich in finol fom woro octuolly in 
tho hondfl of proflont counool for tho dofondont %dK> 
roproflontod tho dofondont on tho oppool horo« indict- 
mnt nunbor 1725-67. 

Z tum now to o filo ■orko' oppolloto 
diviflion A-8529* o rod filo thot oonoifltfl of 
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additional docuiaants on tbo nppoal conoisting pri- 
Murily of copioo of tho rosj^ndont'a briof in thia 
CMO. Zn this caao thara waa a conviction and aa 
Z undaratand it tha mattar ia praaantly on appaal. 

N8. PZELt On submiasion. 

TBB COURTi Bona of tha papars in thosa 
fivo filas has any baaring on this casa and tha 
Clark of tha Court is diractad to gat ia touch with 
tha District Attornay's Offica» Oiasns county* and 
to arranga for tha transfar of thosa filas to thair 
original suurca unlass thara is sofaa objaction* 

118. PZELi Ho objaotion. 

THB COORTi Z turn now to Court axhibit I 
markad JUdga TTavia* unitad Statas v. Prad Farnandas, 
71 CR 218» a saalad fila containing F.B.Z. raports. 
As Z undarstandf this was a fila givan to Jbdga 
Travia at sosm tima during tha last trial. Z hava 
raad all tha documanta in tha casa fila. 

Z hava placad a chack mark on oartain pagas 
and Z diract tha Clark of tha court to sarox thasa 
pagas and to fumish a copy to tha unitad Statas 
Attomay and a copy to dafansa counsal. 

Tha pagas — Which Z baliava in tha main 
wara tumad ovar to dafansa counaal as part of 
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3500 Mtarlal — > eooslst of possiblo Brody typo 
■atorial vhich Z boliovo ahould b« turned ov«r. 

• - Z hnvo aloo oxaainad tha raat of tha fila. 

Z find that baaad on thaaa raporta tha invaatiga- 
tiona of tha P.B.Z. waa unaxeaptional. Z find no 
avidanca ^ataoavar diraetly or indiraetly» that 
tha F.B.Z. obtainad laada from any illagal aoureaa. 

Z faal thara ia no raaaon to concaal tha antira 
raport but tha Oovamawnt haa* undar a lav* tha 
option# Z baliava of rataining it. Z auggaat tha 
QovanuMnt conaidar Vhathar tha antira raport ahould 
ba Mada availabla bacauaa Z aaa nothing advaraa 
and it ia poaaibla that Z niaaad aoiMthing that 
dafanaa eounaal auiy find halpful %ilhich Z do not find 
partioularly halpful. 

NB. loauii Wa will. 

TBB COOllTt Z vant tha Daputy Clark of thia 
part* Nr. Ralph Saeco to hinaalf* paraonallyf sarox 
thaaa pagaa ao Z knov it ia dona proparly and that 
tha eopiaa ara tranaaittad. 

Tha pagaa ara narkad 44rl/6/71 by S.A. 

Bugana Xauidolfi. 

Iha aaaw typa of inprintad nunbar* 45t 1/18/71 


••A« Lavranea Svaanay. 
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ncMrty-slXf l/X7/71r B,h, Lmar«ne« 6w««n«y* 

Fifty-on«r 1/17/71 by 8.A. LaiMronett T. 
SvMney nnd ethera. 

h continuation of that roport with inprintod 
nuabor 52, 53« S6r 1/20/71 by 8.A. La%nr«nc« T. 
Swoenoy. 

Xaprinted nunbcr S7r l/20/71r 8.A. Lmnronco 

T. fiNiaiioy und othors. 

8ixty»s«von« with un ostoriakr 12/31/70 
by S.A. Lswronco T. 8w««n«y. 

Fsgo nuaborod *P* at th« bottoxr 4/21/71« 
roport of Lawroneo T* 8w«on«y» 

A now sorioa of nuabors typodr psgo 4r 
2/4/71 by 8.A. Charlos A. NcDougsll. 

A eontinustion of thst typcd pago nuabor S 
doaignatod nuabar SA. 

Faga of that aaaa aarias but iaprintad 
nuabar 7r 3/2/71 by S.A. Lawranea T« Swaanay. 

Frintad nuabar 8 of that aariasr 3/27/71 
by S.A. Lawranea T. Swaanay. 

Frintad nuabar 9r 3/27/71 by 8.A. Lawranea 
T. Swaanay. 

' Frintad nuabar lOr 3/2/71 by 8.A. Lawranea 
T. Swaanay. 
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rrinted nuidt>«r 12 in Mri««« 3/2/71f 8.A. 

Lawr«no« T« 8w««n«y. 

Znprintnd nuoiber 13 1 3/2/71 by 8.A. Laurenee 

T. Swueney. 

Zngprii|ted nuoiber 14 f 3/2/71 by 8.A. Lawrence 
T. lAieeney. 

Z^printed nuipber 17f 3/2/71f 8.A. Lawrxunce 

T. dWMiMy and othcra. 

Vunber 16 of that reportf 19 of that report. 

Zaiprinted nuabor 24 of that aarias auurkad 
April 9« 1971 by 8.A. Lawranca T. Swaanay. 

•aport of tha P.B.Z. lab datad March 8* 

1971 typad paga nuaibar at tha botton* 27 and a 
continuation of that raport typad paga nunbar 28. 

Raport of tha Zdantifieation Division Latant 
Pingarprint DapartMntf Mareh 30« 1971 1 paga 30 
and a eontinuation of that raport* typad paga 31 
at tha bottom. 

A naw sarias — 

M8. PZELi Z thought Z saw 

THB COURTt JXist a m osis n t. 

A nunbarad raport of Lawranca T. Swaanayf 
2/24/71 and a eontinuation of that raport uanunbarad« 
not inpLntad. 
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, Bixt ••ri«s 6/20/71 by 8.A. L«wr«ne« T. 

Prliit«d part of thot Mrioai 10| 1/27/71 

by 8.A. Lawroneo T« 8i#o«n«y. 

A oontinoation* print«d nuidbor 11. 

frintod nunb«r pag* 14 — not« that 12 
•nd 13 aro not prosont — 1/27/71 by 8.A. Lawr«no« 

T. tMoney. 

frint«d nuidtMT 15« eontinuation of that 
r«port appar«ntly dat«d 1/26/71 by 8.A. La«#r«ae« 

T. ttw««n«y and a eontinuation of that r«port« printod 
nuBbar 16. 

Zpprint«d 17i 1/26/71 by 8.A. Laur«no* T. 

8w««iMy and a eontinuation of that r«port« iaprintod 
auBdtMr* 16. 

Z8print«d nuaOMr 19i 1/26/71 by 8.A. 

ZM««rane« T. Swmmimyt a eontinuation of that r«port 
priat«d BttodtMr 20.* 

frintod BUBdtMr 21i 1/26/71 by 8.A. LatMrttne* 

T. 8«««on«y. 

Zuprintod nuBdMr 22 1 1/26/71 by 8.A. 

LBtnroaoo T. 8«M«iMy and a oantiauation of that 
ropert* iaqprintod nuBdMr 23« 

■UBdtMT 24| 1/26/71 by 8.A. LsMranoo T. 
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■odMrSi 1 / 26/71 toy 8.A, L«wr«ne« T. 

fWMMMy. 

ZHprint«d nuaito«r 32i 2/10/71 toy 8.A. L«wr«nc« 

T. 8i#««nay. 

Zaprintcd nunbar 33 1 2/10/71 toy 8.A. La«rr«ne« 

T. Afeeney. 

Ztoprinted nuaiber 34i 2/10/71 toy 8.A. Lawrenea 

T. Areeney. 

Znprinted nuaber 35i 2/10/71 toy 8.A. Lawrenee 

T. •wMiiey. 

Zaprinted nuaber 36i 2/10/71 toy 8.A. Lawrenea 

T. awMney. 

Zaprintad nuaber 37i 2/10/71 by 8.A. Lawranee 

T. fwaanay. 

Zaprintad nuabar 38i 2/10/71 by 8.A. Lawranea 

T. fwaanay. 

Zafrintad nuabar 39| 2/10/71 toy 8.A. Lawranea 

T. ^iaanay. 

■uabar 40i 2/10/71 toy 8.A. Lawranea T* 

fwaanay. 

Zaprintad nuabar 43i 2 / 11/71 toy 8.A. 

Lawranea T. fwaanay and a eontinuation of that raport 
iaprintad nuabar 44. 
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XHprintad nunb«r 50 1 2/22/71 by S*A« 

Kannnth R. SBiith and othars. 

rifty-twof 2/22/71 by Bugono Tarrafraneo 
and othora. 

■Unbor 53 f 2/16/71 by S.A. Konnoth R, 

Saith and two othara and an apparent continuation 
of that raport. inprintad nundbar 54. 

Xnprintad nundbar 55f 2/22/71 by S.A. 

Z«awranca T. Swaanay and a continuation of that 
raport. inprintad nunbar 57, strickan and 56 writtan 


On i^printad nunbar 56# tha prior paga» tha 
nunbar iaitrickan and 55 ia writtan in ink. 

A continuation of that raport* inprintad 
nunbar 58 atrickan and 57 %#rittan in. 

Yaa7 

NS. PXBLi X thought I aaw, upaida down, 
your Honor# a racord of Nr. Pamandaa criminal — - 
%diat do thay eall it tha yallow ahaat? X 
%«ondar if X nay hava that? 

TBB COORTi You %fara not givanOia racord 
of tha dafandant prior to trial? Xt ia a publio 
rooord. 


NS. PXELi X don't baliava X %raa. X don*t 
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WKBt to say absolutoly but Z don't bollovo so 
and Z'd liko s eopy. 

NR. lOrANi Ifo objoetion. 

Your Honor* Z think tho onvolopo should b« 
dhockod. Z boliovo thoro io n psgo in thero — 

TBB COURTi Yee. Ihnnk you very nueh. 

Page 59 inprinted* etrieken out end 58 
vritten in eontinuetion of the lest report. 

Thenk you very nueh. Z en putling e eheek 
■erk on typed pegee nunbered 33, 34 end 35 of the 
eeeond eeriee of doeunente eonetituting the epperent 
reeord of Mr. Pemendee ee of thet dete. 

Aoything further? 

118. PZELi HO. ihenk you. 

TBB CODRTi Thenk you. 

The eeee ie reeeeeed until Pridey et ten 

o'eloek. 
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EXCERFTS FRGH MINUTES OF PROCEEDINGS ON 
NOVEMBER 30, 1973 BEFORE HON. JACK B. 
WEINSTEIN, U.S.D.J. 


[Pages AA-85 to AA-94 followlng] 
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THE COURT: All right. Uow, lot's — 

MR. PATTISOU: I am not sure vhether — 
may I look at that set now7 I belleve that the 
Court placed — I am not sure whether these 
notes which I have — 

TUE COURT: Yes, you can look at them. 

MR. PATTISOU: Which were taken by Mr. Ryan 
are in fact accurate. I can cite — 

THE COURT: Mark this envelope 1-A and 
turn it over to Govcrnment counsel. 

' MR. PATTISOM: It will take me only one 
second. 

THE CLERK: Marked Court Exhibit 1-A. 

THE COURT: !lark this other envelopc 
1-D, which is the one the Clerk prepared £or 
defense counsel which we will hold until the 
Gc^vernment can raake a suLmission. Mormally, 

1 would notf becausc tho Governraent has obviously 
seen all this roaterial already so there is nothing 
that they are going to learn from it that they 
don't know. 


25 


MRS. PIEL: Your Honor, so that it is 
perfectly clear* the Second circuit did not have 
any of this material before it. Judge Travia had 
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the envelope. Ue Jooked at it and he gave it back 
to the Government and it was ncver before the 
Court. 

TUE COUKTx I undorstand. 

MRS. PIEL: So I don't know what is in 
it# of course. It nay be that there is somothing — 
I have always fclt that thore uust have been 
soae exculpatory material in it that has not been 
revealed to me. 

THE COURT: Excuse me. I am making this 
decision myself based on my observations. 

I don't believo that the Circuit Court 
intended to inhibit me^ nor do I believe that it 
had any power to do so. I am going to decide 
this case my way — 

MR. PATTISON: Your Honor — 

THE COURT: (Continuing) In order to insure 
that the defendant is given a faix trial, and 
that if he is tried# tricd fairly. And if found 
guilty, wo don't havc the absuruity of another 
trial in this case. 

MR. PATTISON: Your Honor, there are only 
seven pages out of all which we feel should not 


be turned over now 




[171 


AA-87 

THE COURT: Well, what are they? 

0 

MR. PATTISON: They eure — end may I liat 

them? 

THE COURT: Let me get them. 

MR. PATTISON: Your Uonor, in tho — the 
first page -- that is the one that -- 44» 45» 

' 46. 

THE COURT: Vfhat is this? The defendant 

ia alleged to have worn the long dark coat. 

MRS. PIEL: Peacoat. 

TBE COURT: Peacoat. 

MR. PATTISON: No. There was anothor 
male» Reide» who wore thc long leather trench 
coat» I bolieve» or a lcatherish trench coat. 

MRS. PIELi There is a long black rain- 
coat. Because your Ilonor is going to see the pic- 
ture right in the Wade hearing. 

THE COURT: Let me describe this. A 
person said he recognized the photograph of the 
short» stocky Negro male apparently smiling» as 
the man naiaed llassan. 

That has nothing to do with your client. 

Was Uassan one of the people convicted? 

MR. PATTISON: Yes. 
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MRS. PlELt He was trled. 

# 

MR. PATTISON: Haasan Howard. 

MRS. PIELt Ho was tried and convicted. 

THE COURT: Understand the Negro wearing 

the long, dark coat, light-colored sweater or 
shirt^ black cap, dark color scarf is another 
young Black, Jerone — who is that? 

MR. PATTZSON: That is Reide# your Honor. 

THE COURT: That's Roide. 

He indicates the other two photographs 
were unknown to hira. 

Well, you don't need 44 then. Zf there 
is other reasons to — so Z will pull 44 off. 

NR. PATTZSON: Your Honorr 45» 46 are — 

Z would ask the Court to make any — in naking 
any cocixnents that it does with caro as to *— not 
to reveal the locus of the various persons. 

THE COURT: He was shown the four surveillance 
photographs. Ile indicated that a shortr stocky 
Negro wearing a light-colored jacket and sun- 
glasses was Horace lloward. He was tried. 

MR. PATTISON: Yes. 

MRS. PZEL: Called Uassan by soiae people. 


MR. PATTISON : Yes 
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THE COURTt Young Negro male wearing long 
coat» llght>color sweater waa Jerome Reide. 

No problcm there. 

The light-'complected Negro male with the 
large Afro haircut bears a strong physical reaem- 
blance to a third associate of Howard N. Reide 
by the name of Arthur Tier. 

HRS. PIELi That ia tho one supposedly 
Fernandez. 

MR. PATTISON; Yes. 

THE COURT; So that the fellow — 

MR. PATTISON; Fernandez. Or that is tho 
man whom — 

MRS. PIEL; You contend. 

MR. PATTISON; We allege to be. And this 
fact was raade known prior to the last trial. 

Tier was in fact locked up for and in fact 
charged charged with this crime. The charges 
were later dropped against hira. Thia fact waa 
made known and It waa made use of on cross- 
ezaralnation nuiDerous times at every trial. 

TIIE COURTt Were these two witnesscs — 

MR. PATTISON; No. 

TliE COURTt (Continuirg) — - in 45 and 46 
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made known? 

MR. PATTISON: No. They are the infor- 
nanta talked of by the Court ~ by the Court of 
appeals. 

TIIE COURT: They are not the normal type 
informants. 

MR. PATTISON: No. 

THE COURT: These are figures ~ 

MR. PATTISON: Wellf your Honor# I would 
urge the Court not to make any other refcrence. 

THE COURT: Are they Blacks? 

MR. PATTISON: No. 

THE COURT: They are white? 

MR. PATTISON: Yes. 

THE COURT: Still there — 

MR. PATTISON: Yes# they are. 

MRS. PIEL: I can't think of anything more 
exculpatory# your Honor# than somebody who looks 
at a picture# knows people who are identified 
by other people# and have been convicted of the 
robbery# and then says that the one who's sup- 
poscd to be the defendant is soneono else. 

THE COURT: Hhere is Tier now? 


MRS. PIEL: Tier is — 




'I 

AA-91 

MR. PATTISON: I don't knov. 

MR8. PIEL: Soraewhere In Queens. Howcver, 

0 

I do %rant to tell your Honor aoraething extroocly 

f 

interesting. When the case was awaiting trial 
before Judge Travia I moved the State case — that 
was when we were still asking for a trial in 
Queens, and that was in August of 1952 — 

MR. PATTISON: 1972. 

MRS. PIEL: '72. Excuse me. 

Mr. Fernandes was thon taken by writ of 
habeus corpus fron the Federal Court to the State 
Court. And he was put in a cell with Mr. Tior. 

{4R. PATTISON: Your Honor# I don't know 
anything about that. I certainly — 

I 

MRS. PIEL: I am only telling you that that 
took place. Mr. Tier was arrested for a period 
of tine when Mr. Fernandes — and then he was 
released. 

TBE COURT: I am going to turn this over 
not on the thoory discussed in the Court of 
Appeals decislon. United Statea of America v. 

Fred Fernandez, No. 725, Scptember term, 1972, 
Oocket No. 72-2229, three pages, 3717, 3718. The 
reason for that is, as 1 understand counsel's 
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poBture now for the defendant» it i ^Juit thla 
defendant is being prosecutod becauae the Govern** 
ment want'a to get a member of the Black Liberation 
Array movement — whatevcr that is — and it is 
arguable that having had people who identified 
others as being shovm in the photograph during 
the course of the investigation, that the inves- 
tigation was -*• turn to Pernandoz in order to 
convict him not for this crime, but because they 
wanted to put him out of the way. 

Z don't consider that a very substantial 
argument. But in light of all the events, it 
seems to me arguable. And it's not a question 
of that it was considered by the Appellate Court — 

t 

MR. PATTISON: Your Honor, may I — 

THE COURT: Z balieve that these poople 
are not informers of the normal type who turn 
in infomation that they receive with respect to 
a crime and are part of a gang and theroforn irould 
be expected to bo in danger. These are pviblic 
officials — 

HR. PATTISOfl : Your Uonor — 

V 

THE COURT: Of a nature — 

MR. PATTISON: May I ask — 
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THE COURTt (Contlnuing) — lcnown to th« 

publio. 

MR. PATTZSONt May Z ask for a atay bafora 
any further conment is made ae — which may -** 

THE COURTt Z don't see any point in the 
stay hare because we are just going to liold tho 
' trial all over while you go up for -- You have 
no right to go up on this, do you7 

MR. PATTZSONt Yes# we have, your Honor. 

TUE COURTt You do7 Under what7 
MR.PATTZSONt On a writ. 

THE COURTt Manda»us7 
MR. PATTZSON: Yes. 

' TUE COURTt That's true. All i'ight. 

MR. PATTZSOUt These are arguments which 
were made before the Court of Appeals. 

THE COURTt Well, Z know. But the Court 
was deciding whether another Court was in error. 

Z now have the primary responsibility for insuring 
the prompt and efficacious disposition of this 
oase. Z am prapared to go forward forthwith 
and try this case and get it finally determined. 

Zf you want to go forward and get a stay, you 
■ay do so. 
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MR. PATTZSONt May Z have a stay untll 
2 o'clock today? 

THB COURTt Yee. 

MR. PATTZSONt A temporary etay to at least 
allow me to talk It over with — 

THB COURTt All rlght. 45 and 46, Z am 
taklng and putting it aside. 

MR. PATTZSONt Very well, your Honor. 

TBE COURTt zt's stayed as' to 45 and 46. 

44, Z am suppressing. And Z am placing 44 in the 
envelope with Court Exhibit 1. 

MR. PATTZSONt Very well. 

TBE COURTt All right, what is your ncuct 

MR. PATTZSONt Well, the other pages would 
be page 61. 

THE COURTi Of this first series? 

MR. PATTZSONt Of this, yes. Pirst series. 
Mainly on the grounds that it bears no merit 
here. 

TBE COURTt Well, let me read it. 

All right. He identified the short, 
stocky Negro as Hassan. The Negro male in the 
long black coat, black cap, dark scarf, was similar 
to Reide. 






